
 

 

 

Litigation Risks in Transitioning out of LIBOR 
What would you do if one day the essence of your financial agreement, the price of your contract, was 

suddenly changed into something ambiguous which requires interpretation or negotiation? Will you try to 

negotiate all of your agreements again or will you resort to litigation? It is possible that the decision is out of 

your hands.     

In this article, we will look into the imminent discontinuation of LIBOR and the potential litigation risks it carries 

for market participants. 

While it took some time to alter the 50-year-old tradition, in July 2017 the Financial Conduct Authority ("FCA") 

announced that as of January 2022, the FCA would no longer compel panel banks to submit contributions for 

LIBOR.1 

"You can imagine the litigation risk when the reference rate for a 20-year 

contract disappears and there’s no clear path to replace it. 

Now imagine 190 trillion dollars’ worth of those contracts. 

This is a DEFCON 1 litigation event if I’ve ever seen one."2 

LIBOR, the London Interbank Offered Rate, is a prominent and internationally accepted interest rate 

benchmark based on unsecured interbank short-term lending and borrowing. LIBOR has been commonly 

used as the basis for calculating interest and other payments of financial products for more than 50 years and 

it is commonly used in correlation with almost all financial products, including derivatives, bonds, loans and 

mortgages. 

LIBOR originated in the late 1960s when a syndication of the major London banks submitted to the 

Intercontinental Exchange the interest rate at which they were prepared to lend money to one another. A 

representative rate was then published daily to allow market participants a simple method of calculation 

funding costs; the rate also indicated how the panel banks viewed the stability of their competitors. This great 

power made LIBOR prone to manipulation.  

In 2012, the LIBOR scandal shocked the banking community, as it was discovered that a number of the major 

panel banks were artificially manipulating LIBOR to benefit their trading positions. The scandal was the 

beginning of LIBOR demise and its replacement by (near) risk-free rates (“RFRs") such as the Sterling 

Overnight Index Average ("SONIA"). 

While it is still possible that the usage of LIBOR continues into 2022, market participants should not rely on 

the availability LIBOR for legacy contracts.3 Instead, they should seek to mitigate their dependency and 

exposure to LIBOR as the transition into less easily manipulated, more transparent and more robust 
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alternative rates will not be stopped. Lingering financial actors risk finding themselves behind the curve, with 

LIBOR-linked obligations that are no longer fit for purpose.4 

In the background, an alternative(s) to LIBOR is vigorously sought after; the Bank of England Sterling Working 

Group officially recommended a move to SONIA;5 the ARRC selected SOFR as its preferred alternative; 

SARON has been named the preferred alternative for Swiss Franc markets; TONAR as the preferred 

alternative for Japanese Yen markets and ESTER as the preferred alternative for Euro markets.6 

It is critical for market participants to understand their LIBOR exposures, including for legacy contracts, which 

are meant to mature after 2021, and we encourage our clients to assess their interaction with LIBOR across 

their business and create a plan to move away from LIBOR and into alternative rates ahead of 2022 

In terms of possible fixes, there are several, none of which provides the ultimate solution. 

The market's preferred solution would probably be for the legislator to announce a legislative fix, replacing 

LIBOR with something else, unfortunately the FCA implied that while legislators might redefine LIBOR as 

"RFRs plus fixed spreads", until that happens market participants should not count on this alternative and 

take required actions to evaluate their exposure and eliminate it.7 

The International Swaps and Derivatives Association, is working to develop a fallback arrangement for LIBOR 

which can possibly be seamlessly implemented by changing the association's definitions for interest rate 

derivatives, which will allow a more streamline solution in legacy agreements.8 

Nevertheless, until these solutions mature, parties to LIBOR legacy contracts will need to negotiate and agree 

a way forward. The discontinuance of LIBOR is sure to have an effect on international litigation. Unsurprisingly, 

most market participants did not anticipate that LIBOR would ever discontinue, so while some contracts may 

revert to fallback rates9 others may be silent on what happens in the absence of LIBOR or they might include 

a provision meant for a temporary unavailability of LIBOR, not its ultimate discontinuation. In these cases, 

parties will need to negotiate a new acceptable rate (ideally) before the triggering of LIBOR provisions; if they 

fail, litigation is inevitable. 

Litigation may bloom even if the panel banks (or some of them) continue to submit their LIBOR quotes, a 

lander may assert that LIBOR is no longer a representative benchmark once the number of submissions has 

reduced dramatically or in fact once the value of LIBOR transactions in the market has done the same.  

Another potential claim a lander may raise is that the agreement to pay has been frustrated as LIBOR is no 

longer available.  

We encourage our clients to review their exposure, negotiate and amend their positions to the best of their 

abilities and prepare for litigation if they are unable to do so effectively. 
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